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INTRODUCTION 
 
 The 40th Col loquium on the Law of  Outer Space was opened by the President,  Dr. 
N. Jasentul iyana, on 7 October 1997. The col loquium was at tended by over 75 
part ic ipants,  and many excel lent  papers were presented.  Discussion took place af ter  
each session and provided an occasion for  l ively debate on the most topical  current  
space law issues.  
 A Dinner Celebrat ing the 30th Anniversary of  the 1967 Outer Space Treaty,  
graciously of fered by SAGAT Tur in Airport ,  was held on 7 October at  the beaut i fu l  Vi l la 
Sassi  restaurant  outs ide Tur in.  Over 90 persons at tended, including of f ic ia ls of  the IAF 
and IAA and many prominent space lawyers some of  whom had actual ly  taken part  in the 
draf t ing of  the Treaty th i r ty years ear l ier .  Prof.  Bin Cheng ,  who was awarded an I ISL 
Award for  h is wr i t ings on ai r  and space law, gave an enterta in ing dinner speech, 
e laborat ing on his chal lenging interpretat ions of  such concepts as “peaceful  uses of  
outer  space”,  “outer  void space” and more.  Another I ISL award was granted to Amb. E. 
Finch Jr . ,  who could not  be present to  accept h is Cert i f icate.  
 The f inals of  the 6th Manfred Lachs Space Law Moot Court  Compet i t ion  were hled 
on 9 October.  The compet i t ion was real ized wi th the help of  the Universi ty of  Tur in,  the 
Local  Organiz ing Commit tee of  the IAF, KLM Royal  Dutch Air l ines,  the European Centre 
for  Space Law (ECSL),  and the Associat ion of  US Members of  the I ISL (AUSMIISL).  
Prel iminary compet i t ions were held in Europe and the USA, and the winners of  those 
prel iminar ies met in the f inal  round in Tur in.  The Univers i ty of  Par is XI  (France) and the 
Univers i ty of  North Carol ina (USA) competed in the case “Openskey vs.  Ant ipapadia”,  
deal ing wi th Very High Resolut ion (VHR) remote sensing systems. The honourable court  
was composed of  Judge Koroma  (President)  Judge Rezek and Judge Vereshchet in  of  
the Internat ional  Court  of  Just ice.  The team of  the Universi ty of  Par is won the 
compet i t ion.  I ts  members were Jean-François Renaud  and Ranjani  Sr in ivasan .  The 
members of  the Univers i ty of  North Carol ina team were Christ ina Benson  and Scott  
Syfert .  The case was wr i t ten by Harry Tuinder,  Marco Ferrazzani  and Frans von der 
Dunk .  The case and the wr i t ten br iefs wi l l  be publ ished in the I ISL Proceedings.  The 
f inals of  the 7th Compet i t ion wi l l  be held in Melbourne,  October 1998, af ter  regional  
prel iminar ies to be held in the Spr ing of  1998 in Europe, the USA and possibly Asia.  The 
case, “Freedom v.  Bravat ia” ,  deal ing wi th the Commercial  Exploi tat ion of  the Moon (The 
Rover Games Project) ,  was wr i t ten by Declan O’Donnel l  and John Gantt ,  and has been 
distr ibuted to the universi t ies.  
 
SESSION 1 
BACKGROUND AND HISTORY OF THE OUTER SPACE TREATY 
Rapporteur:  Mr J.F.  Renaud  (France) 
 The f i rs t  session,which hosted only invi ted papers,  was chaired by Amb. A.A. 
Cocca  (Argent ina).  In h is opening remarks,  he spoke in praise of  great  legal  experts 



  

such as Manfred Lachs or  Eugène Pépin,  whose contr ibut ion to the elaborat ion of  the 
exist ing internat ional  space regime had been invaluable.  
 (1)  The fact  that  there was no act iv i ty  in space pr ior  to the launching of  Sputnik 1 
does not  mean that  there was no need for  space law or that  no at tent ion was given to 
space issues before 1957; to the contrary,  as pointed out  by Dr. S.  Doyle  (USA) in h is  
paper “Concepts of  Space Law Before Sputnik” .   A careful  reading of  the works 
publ ished before October 1957 “not  only g ives c lear evidence of  considerable thought 
devoted to space law problems, but  a lso shows that  many concepts embodied in the 
ear ly internat ional  instruments purport ing to create space law ref lected the thoughts of  
numerous precursor commentators” .  The paper  surveys the whole range of  space law 
concepts developed by precursor commentators l ike Emi l  Laud, Vladimir  Mandl ,  John C. 
Cooper or  Musto,  inc luding the def in i t ion,  del imi tat ion,  mi l i tary uses and the legal  status 
of  outer  space and celest ia l  bodies.  
 (2)  Focusing on a more speci f ic  topic,  Dr. Ei lene Gal loway  (USA),  in her paper 
“The Uni ted States and the 1967 Treaty on Outer Space” h ighl ighted the Uni ted States’  
contr ibut ion to the elaborat ion of  the 1967 Outer Space Treaty,  and more general ly ,  the 
leading role th is part icular  state played in the development of  space law/act iv i t ies.  In 
1958, the Uni ted States passed the Nat ional  Aeronaut ics and Space Act .  Fol lowing the 
adopt ion of  the NASA Act,  President Eisenhower requested the UN General  Assembly to 
consider a US draf t  resolut ion proposing the creat ion of  a UN ad hoc Commit tee on the 
peaceful  uses of  outer  space. Lyndon B.  Johnson addressed the UN and urged for  the 
adopt ion of  the resolut ion in i t iated by the US. This resolut ion,  many basic concepts of  
which became pr incip les in the 1967 Outer Space Treaty,  was adopted on December 13,  
1958. A year later ,  COPUOS was establ ished. President Johnson proposed on May 7,  
1966 that  internat ional  negot iat ions begin on the preparat ion of  a t reaty provid ing rules 
and procedures for  the peaceful  explorat ion of  outer  space and celest ia l  bodies.  A 
consensus on a text  was reached in ear ly December 1966 and the Treaty was opened 
for  s ignature on January 27,  1967. The US Senate gave his consent on October 10,  
1967.  
 (3)  Prof.  P.  Dembl ing  (USA) ,  in a paper ent i t led “Negot iat ing issues in forming 
the 1967 Treaty on Outer Space” paid part icular  at tent ion to the expressions of  v iews, 
internat ional  t reat ies and other re levant events which were pert inent  to the 
establ ishment of  pr incip les governing the explorat ion and use of  outer  space and 
celest ia l  bodies which led,  subsequent ly,  to  the 1967 Outer Space Treaty.  Achieving 
agreement wi th in COPUOS wasn’ t  an easy task given the east-west  tensions.  
Nevertheless,  consensus bui ld ing and compromise prevai led among the 28 members of  
the Commit tee.  
 (4)  The former longt ime Chairman of  COPUOS (f rom 1972 to 1991)  Amb. P. 
Jankowitsch  (Austr ia)  spoke on "The Role of  the Uni ted Nat ions in Outer Space Law 
Development;  f rom Cold War to Détente in Outer Space".  He discussed the major 
inf luence played by geopol i t ical  develoments such as the East-West and North-South 
debates on space law making,  and commented on the ro les played by the Superpowers,  
their  commitment towards peaceful  use of outer  space despi te the arms-race 
environment,  and their  intent ions behind that  commitment (pol i t ical  or  economic),  which 
are even today di f f icul t  to assess.  The author fur ther descr ibed the ro le of  the UN in 
t ry ing to accommodate the nat ional  secur i ty concerns of  the Superpowers on the one 
hand, and the "shar ing in benef i ts"  concerns of  the Third World,  and ment ioned the 
Unispace conferences in th is context ,  the th i rd of  which is to be held,  l ike the f i rst  two, 



  

in  Vienna in 1999. Amb. Jankowitsch t r ied to answer the quest ion why space law making 
has not  gained new momentum now that  the North-South and East-West debates have 
been set t led or  t ransformed, and concluded that  th is is  due to the new wor ldwide t rend 
of  l iberal izat ion and deregulat ion,  which led to the emergence of  new actors (pr ivate 
ent i t ies) ,  who are re luctant  to str ic t  regulat ion of  their  act iv i t ies.  Nevertheless,  the 
author bel ieves that  the need for  universal  ru les wi l l  renew the ro le of  the UN and 
COPUOS in the formulat ion of  space law in the interest  of  a l l  nat ions.   
 (5)  The paper by Dr.  He Qizhi  (China),  ent i t led “The Outer Space Treaty in 
Perspect ive”  complemented Mr.  Dembl ing’s by summing up the pr incip les and rules 
enshr ined in the 1967 Treaty whi le of fer ing a histor ical  background and future prospects 
( in part icular  concerning environmental  issues and fur ther moves deeper into outer  
space, to Mars for  instance).  To the quest ion whether the exist ing legal  space regime 
based on the 1967 Outer Space Treaty can accommodate the ant ic ipated developments 
in th is f ie ld,  Dr.  He’s answer is  yes,  provided that  the necessary adjustments/changes 
are implemented should the occasion ar ise.  New pages of  mankind’s space history must 
now be wr i t ten by means of  growing internat ional  co-operat ion and lessons learned f rom 
the past .  
 (6)  The role p layed by the two superpowers,  and to a lesser extent  the other 
industr ia l ised states,  in the development of  space law and act iv i t ies is  of ten 
emphasized.  Nevertheless,  as Mr. N. Jasentul iyana’s  (UN/Sr i  Lanka) paper  “The 
development of  the outer space t reat ies and legal  pr incip les f rom a Third World 
perspect ive” proves,  the th i rd wor ld ’s contr ibut ion to th is process has been, f rom the 
very outset ,  far  f rom insigni f icant .  From the threshold of  the “space age”,  developing 
countr ies have feared that  space natural  resources ( inc luding those of  the Moon and 
other celest ia l  bodies) could be exploi ted at  their  expense and that they could be denied 
access to space technology.  In th is new f ie ld,  th i rd wor ld countr ies managed to promote 
internat ional  co-operat ion and stood up for  their  v iews of  what the internat ional  regime 
for  space act iv i t ies should be.  They did more than backing up the ban on weapons of  
mass destruct ion,  inc luding nuclear weapons,  by request ing a fu l l  demi l i tar isat ion of  
outer  space.  Third wor ld countr ies also part ic ipated in the elaborat ion of  and supported 
the three addi t ional  t reat ies to the 1967 Outer Space Treaty,  and lobbied -
unsuccessful ly-  for  the drawing up of  a Dispute Sett lement Agreement.  Above al l ,  the 
1979 Moon Agreement appears to be the main contr ibut ion of  th i rd wor ld countr ies to 
the development of  space law on account of  the introduct ion of  the « common her i tage 
of  mankind » concept.  
 (7)  Many of  the pr incip les enshr ined in the 1967 Treaty were “ inspired” by 
concepts developed in the UN Charter ,  as demonstrated by Dr. A.A. Cocca  in  h is paper 
ent i t led “Sol idar i ty  and Humanism in the Outer Space Treaty” .  He argued that  the UN 
Charter  g ives speci f ic  and unprecedented value to expressions l ike:  peoples,  
generat ion,  mankind,  fundamental  human r ights,  d igni ty and worth of  the human person, 
socia l  progress and bet ter  standards of  l i fe in larger f reedom. Al l  these concepts 
inf luenced, d i rect ly  or  not ,  the elaborat ion of  the 1967 Outer Space Treaty.   
 
 
 In the course of  the discussions  which fo l lowed the presentat ion of  the papers,  
the fo l lowing issues were addressed, most of  which were re lated to the future of  the 
Moon Agreement.  



  

-  To the quest ion why developing countr ies have not  taken more interest  in the 
implementat ion of  the Moon Agreement,  Mr Jasentul iyana  repl ied that  not  much more 
could be done as long as the Agreement wasn’ t  rat i f ied and implemented by the most 
interested states,  which is  unl ikely unless some of  the t reaty ’s most «sensi t ive» and 
ambiguous provis ions were modi f ied.  Mr.  Jasentul iyana also drew a paral le l  between the 
Moon Agreement and the Convent ion on the Law of  the Sea which was belatedly rat i f ied 
by industr ia l ised states -  af ter  the text  of  the Convent ion was amended. 
 -  As to what amendments would be necessary for  the Moon Agreement to be revived,  
Mr von der Dunk  argued that  i f  the provis ion regarding the common her i tage of  mankind 
were purely and s imply deleted,  perhaps the industr ia l ised states would accept to rat i fy  
the Moon Agreement .  
 -  Mr. J.  Monserrat  (Brazi l )  wondered whether i t  is  judic ious or  even possible to modi fy 
the Agreement,  or  whether one should just  let  space act iv i t ies take their  course wi thout  
the benef i t  of  a Moon treaty,  and Amb. Jankowitsch (OECD/Austr ia)  argued that  ru les 
are necessary to ensure the order ly development of  space act iv i t ies.  Of course,  we 
should proceed by steer ing a middle course between elaborat ing and implement ing legal  
ru les and let t ing the intervening part ies compete wi th each other in conformity wi th the 
ru les,  as compet i t ion is  necessary to encourage the fur ther developent of  space 
act iv i t ies.  
 
SESSION 2 
CONCEPTS OF SPACE LAW AND THE OUTER SPACE TREATY 
Rapporteur:  Ms M. Longo  ( I ta ly)  
 Chairmen Dr.  E.  Gal loway (USA) and Prof.  Catalano Sgrosso ( I ta ly)  in t roduced 
the theme of  the session and welcomed the part ic ipants.  
 (1)  Prof.  C.Chr isto l  (USA)  presented the f i rst  paper “ Important  concepts for  the 
internat ional  law of  Outer Space”.  He observed that  the space age, at  i ts  outset ,  was not  
a peaceful  one because of  mi l i tary confrontat ion between the Soviet  Union and the 
Uni ted States and the bir th of  many new States.  Nevertheless,  a l l  understood the 
importance of  preserving outer  space as the “province of  a l l  mankind”.  This pr incip le is ,  
however,  abstract  and does not  obl ige nat ions to  share the product  of  their  exper iments.  
Besides there is  no internat ional  intergovernmental  ent i ty  wi th the power to enforce 
such distr ibut ion.  Thus,  States maintain the r ight  to determine how to share the benef i ts  
and resul ts of  their  space act iv i t ies.  The Moon Agreement,  on the other hand, is  more 
precise wi th i ts  “Common Her i tage of  Mankind” pr incip le because i t  makes provis ions 
(Art .11 p.7 d)  for  equi table shar ing.  Despi te al l  the di f f icul t ies in real iz ing the “province 
of  a l l  mankind” pr incip le,  the author bel ieves that  i t  has ef fect ively avoided the erect ion 
of  ar t i f ic ia l  barr iers to the wor ld-wide disseminat ion of  benef i ts  of  the space age. 
 (2)  Amb. A.A. Cocca br ief ly  summarised the paper by Mrs. Esquivel  de Cocca 
(Argent ina),  ent i t led “ Is i t  necessary to redef ine pr incip les and concepts of  the Outer 
Space Treaty?”.  Today the corpus iur is  spat ia l is  that  came into force 30 years ago, is  no 
longer sat is factory.  Even though the pr incip les of  internat ional  cooperat ion and common 
her i tage of  mankind strongly l imi t  the fast  development of  commercial  act iv i t ies,  the 
ef for ts in real iz ing these pr incip les have been worthwi le.  In the l ight  of  new projects,  
there are several  matters that  need to be analysed, such as absolute l iabi l i ty ,  the legal  
status of  astronauts and crew, or  the def in i t ion of  space object .  The author does not  
propose to amend the t reaty but  she bel ieves i t  is  necessary to understand thoroughly 



  

the pr incip les al ready in force and to enshr ine the ru les that  appear necessary for  new 
act iv i t ies in a protocol .  
 (3)  Ms.T. Masson-Zwaan  presented the paper by Dr.  A.D. Therekhov (Russia)  on 
“UN General  Assembly Resolut ions and Outer Space Law”.  The purpose of  the paper 
was to examine the role of  the General  Assembly in the development and codi f icat ion of  
internat ional  space law. Resolut ions have of ten been adopted in the form of  
declarat ions and, wi th their  pr incip les,  they const i tute a focal  point  in the bi r th of  space 
law. Even though they are not  legal ly  b inding,  they do have considerable moral  and 
pol i t ical  weight ,  as Resolut ion 1962 of  1963 c lear ly demonstrates.  The declarat ion of  
pr incip les of  1963 is very important  because i f  a State which is not  Party to the Outer 
Space Treaty would appropr iate a part  of  a celest ia l  body i t  could st i l l  be considered as 
a v io lator  of  internat ional  law. The binding force of  some provis ions in the resolut ions,  
except for  the 1963 one, der ives f rom the fact  that  they codi fy pre-exist ing rules.  Only 
t reat ies establ ish unequivocal ly  b inding obl igat ions for  part ies,  but  one of  the 
advantages of  declarat ions is that  they are addressed to al l  States.  The author 
extensively d iscussed al l  UNGA resolut ions deal ing wi th outer space over the past  th i r ty  
years and up unt i l  the 1996 “Benef i ts  declarat ion”,  inc luding such factors as vot ing or  
adopt ion by consensus,  language (“shal l ”  or  “should”) ,  subsequent State pract ice etc,  
thus provid ing a very useful  overview and a c lear demonstrat ion of  the important  ro le 
the General  Assembly plays in the development of  space law. 
 (4)  The next  speaker was Prof.  V.  Kopal  (Czech Republ ic) ,  who  presented his 
paper “Outer Space as a Global  Common”,  d iscussing the status of  internat ional  law in 
var ious new areas of  human act iv i t ies such as Antarct ica,  Outer Space, or  the Ocean 
Floor.  Every area needs a speci f ic  regime, and the outer space regime is an example of  
compromise between common and indiv idual  in terest  in a system of  cooperat ion and 
reciproci ty.  No perfect  def in i t ion of  the legal  status of  the new area exists,  but  merely a 
general  guidel ine for  space act iv i t ies to be legal  and peaceful  through a system of  
registrat ion,  l iabi l i ty  and mutual  assistance.  The Outer Space Treaty is  general  and lef t  
the door open for  fur ther development in addi t ional  internat ional  agreements.  Space law 
does not  provide for  an internat ional  organisat ion or  a special  court  for  d ispute 
set t lement,  contrary to the law of  the sea. The author hopes that  in the future the 
obstacles for  the rat i f icat ion of  the 1979 Moon Agreement wi l l  be removed as has been 
the case wi th the 1982 Law of  the Sea Convent ion.  The author stressed that  the Outer 
Space Treaty establ ishes guidel ines and that  the space regime is not  yet  a complete 
system.  
 (5)  Mr. F.  von der Dunk  (Nether lands),  in h is paper “The Dark Side of  the Moon”,  
analysed the legal  status of  the moon. According to ar t .  2 of  the OST, outer space 
including the Moon and other celest ia l  bodies is  not  subject  to nat ional  appropr iat ion by 
c la im of  sovereignty.  The Moon Agreement adds fur ther precis ion to the OST provis ion,  
but  does not  provide instruments or  mechanism to real ise them. However,  whi le the 
Outer Space Treaty was rat i f ied by over 90 States,  the Moon Agreement has only been 
rat i f ied by nine States.  The def in i t ion of  the Moon, wi th regard to exploi tat ion and use of  
resources,  as the “Common Her i tage of  Mankind” remains ambiguous.  The author 
d iscussed three types of  jur isdict ion wi th regard to the Moon: terr i tor ia l ,  nat ional  and 
quasi- terr i tor ia l  jur isdict ion,  none of  which he considered sat isfactory in the l ight  of  
future commercia l  developments.  Future pr ivate act iv i t ies may present speci f ic  problems 
that  are not  regulated under the current  space regime, and i t  is  advisable to address 
these issues wi thout  fur ther delay and thus advance general  internat ional  agreement on 



  

the legal  status of  the Moon. This wi l l  a lso posi t ively inf luence fur ther legis lat ion at  the 
nat ional  level .  
 (6)  Dr. G. Gal  (Hungary) ,  in h is paper ent i t led “30 Years of  Funct ional ism”,  
observed that  the appl icabi l i ty  of  space law depends on the orbi ta l  character  of  the 
space act iv i ty ;  he is  a so-cal led “ funct ional is t ” .  The OST provides no del imi tat ion 
between outer space and air  space,  but  many provis ions refer  to the term “orbi t ” .  Dr Gàl  
bel ieves that ,  at  th is point ,  the funct ional is t  approach is the only real is t ic  solut ion.  He 
could accept the 1987 Soviet  Union proposal  for  a boundary establ ished by agreement 
at  an al t i tude not  exceeding 110 km above sea level ,  but  argues that  even such a 
solut ion would be based on a funct ional  approach. 
 (7)  The next  paper was by Prof.  A.  Kerrest  (France):  ”Remarks on the 
responsibi l i ty  and l iabi l i ty  of  states for  damages other than those direct ly  caused by the 
fa l l  of  a space object” .  I t  d iscussed potent ia l  damage caused by general  space act iv i t ies 
other than t raf f ic  accidents.  He star ted f rom the dist inct ion between the terms 
“responsibi l i ty”  and “ l iabi l i ty  that  g ive uncerta inty to th is part icular  f ie ld.  Both terms are 
not  def ined even i f ,  in the history of  space debate,  i t  has of ten been at tempted to f ind a 
dist inct ion,  connect ing responsibi l i ty  to faul t  or  to a wrongful  act  of  a state,  and l iabi l i ty  
to an act  wi thout faul t .  Prof .  Kerrest  observed how the pr ivat isat ion of  space act iv i t ies 
wi l l  to modi fy space law, and discussed the US Commercial  Space Launch Act .  I t  is  
becoming more and more important  to c lar i fy  the sense of  expressions such  as 
“nat ional  act iv i t ies”  and “ the appropr iate state” .  Prof .  Kerrest  would prefer  to maintain 
the current  system whi le improving i ts  provis ions re lat ing to commercia l  pr ivate 
act iv i t ies.   
 (8)  Dr.P.Sterns  (USA) presented the paper wr i t ten wi th Dr. L.  Tennen  on 
“Exobiology and the Outer Space Treaty:  f rom planetary protect ion to the search for  
extraterrestr ia l  l i fe” .  States are obl iged to avoid back and forward contaminat ion of  the 
earth,  the moon and other celest ia l  bodies,  and i t  is  therefore important  to provide for  
p lanetary protect ion pol ic ies.  In the middle of  1950s,  the Commit tee on Space Research 
(Cospar)  began to develop pol ic ies to avoid back contaminat ion,  for  example the 
planetary quarant ine system, but  the use of  decontaminat ion and c leanl iness controls,  
adding to the cost  and complexi ty of  mission,  are now becoming more and more 
infrequent.  In the l ight  of  the discovery of  possible evidence of  Mart ian l i fe in meteor i te 
ALH84001 and owing to the new act iv i t ies on Mars and the Moon, the problem of  
contaminat ion could become pressing.  Problems connected wi th the duty of  return of  
personnel  or  space objects could increase in case of  their  contaminat ion.  The authors 
bel ieve that  these problems need to be solved urgent ly to protect  the integr i ty of  
sc ient i f ic  invest igat ion,  including the search for  extraterrestr ia l  inte l l igence. 
 (9)  The last  speaker was Prof.  N.  Poulantzas (Greece) wi th the paper “The 
judic ia l  set t lement of  d isputes:  returning to an old proposal” .  He under l ined that  current  
space law does not  provide for  d ispute set t lement,  in spi te of  ar t .  7 of  the Outer Space 
Treaty and art .  14 of  the Liabi l i ty  Convent ion,  and held that  th is gap wi l l  prevent 
sat is factory solut ion of  controversies.  In spi te of  the tendency,  in internat ional  law, to 
create special ised internat ional  courts,  the author does not  favor the creat ion of  a Court  
for  Outer Space Matters,  s imi lar  to the Internat ional  Tr ibunal  for  the Law of  the Sea. 
The author proposed to return to a proposal  advanced in 1965 by Dr.  D.  Poulantzas,  to 
adopt the Chambers of  the Internat ional  Court  of  Just ice to set t le d isputes ar is ing out  of  
space act iv i t ies.  
 



  

 Dur ing the discussions ,Prof.Chr is to l  (USA) commented on the paper by Dr 
Terekhov  (Russia) ,  and recal led the numerous discussions about the consensus 
decis ion making process in the UN, and one of  the f i rs t  papers on that  topic,  wr i t ten by 
Dr.  E.  Gal loway. He held that  the discussions about the choice to use “shal l ”  or  “should”  
are interest ing,  but  agreed wi th the author ’s conclusion that  they are not  useful  to 
def ine the legal  status of  a document.  
 Mr .White  (USA) enquired about the necessi ty for  more precise internat ional  
regulat ion for  the exploi tat ion of  space resources.  Mr. von  der Dunk  (Nether lands) 
argued that ,  in the l ight  of  growing pr ivate act iv i ty  in th is f ie ld,  and consider ing the 
delays in internat ional  law-making,  i t  might  be bet ter  i f  States would formulate ru les at  
nat ional  level  to control  these act iv i t ies.  
 With regard to Prof.Kerrest ’s  paper and the terminological  problems of  def in ing 
“responsibi l i ty”  and “ l iabi l i ty” ,  Mr Wir in  (USA) c la imed a sense of  “majesty”  for  the 
concept of  responsibi l i ty  in the Outer Space Treaty.  He under l ined a possib le dist inct ion 
between responsibi l i ty  connected to the future and l iabi l i ty  connected,  instead, to the 
past ,  but ,  in h is opinion,  the most important  concept is  the “sense of  responsibi l i ty”  of  
each State for  act iv i t ies,  of f ic ia l  or  pr ivate,  in outer space. 
 Ms K. Gorove  (USA) commented on Mr Poulantzas’ proposal  to entrust  a Chamber 
of  the ICJ wi th the set t lement of  space law disputes,  and recal led that  in 1993 a 
Environmental  Law Chamber had been created,  and that  th is had possibly precluded the 
establ ishment of  a special  Environmental  Court .  
 F inal ly,  Judge  A.Koroma  of  the Internat ional  Court  of  Just ice under l ined the 
interest  of  the themes deal t  wi th by the var ious papers.  Regarding the creat ion of  an 
”Outer Space Chamber” ,  he argued that  the ICJ would certa inely examine the matter  i f  
the need for  such a chamber arose.  He reminded that  the Court  would consider the 
ent i re spectrum of  internat ional  law, and not  l imi t  i ts  considerat ions to space law. 
  
SESSION 3 
APPLICATIONS & IMPLEMENTATION OF THE OUTER SPACE TREATY 
Rapporteur:  Mr F.  von der Dunk  (Nether lands) 
 Dr.  S.E. Doyle  (USA),  Co-Chairman of  the Session wi th Dr. G.  Lafferrander ie  
(ESA, France),  int roduced the session by point ing to the necessi ty to look,  40 years 
af ter  Sputnik I  and 30 years af ter  the entry into force of  the Outer Space Treaty,  at  i ts  
appl icat ion and implementat ion (and that  of  the other space t reat ies which have sprung 
f rom i t )  in pract ical  terms. 
 (1)  The f i rs t  speaker was Dr. K.U. Schrogl  (Germany),  who discussed the 
for thcoming UNISPACE I I I  conference and the act iv i t ies which should fo l low that  
conference in h is paper "Space Law at  UNISPACE I I I  (1999) and Beyond",  co-authored 
by Dr. M. Benkö .  In UNISPACE I I I  the focus should be on space appl icat ions l ike earth 
observat ion and te lecommunicat ions,  f rom the point  of  v iew of  internat ional  cooperat ion 
and internat ional  law. Speaker considered the pol i t ical  set t ing very favourable for  
reaching some substant ia l  resul ts,  and character ized UNISPACE I I I  as a "c lear ing 
house" which should " f i l ter  out"  topics interest ing for  d iscussion and at  the same t ime 
wi th the potent ia l  for  success wi th in UNCOPUOS. He considered in part icular  as 
potent ia l  topics:  1)  those fo l lowing f rom cases l ike Sea Launch, 2)  nuclear power 
sources;  and 3) space debr is.  
 (2)  Dr. A.A. Cocca  short ly  presented the paper of  the absent Dr. M. Wi l l iams 
(Argent ina)  on "The Development of  Art ic le IX of  the Outer Space Treaty".  



  

Environmental  issues cont inued to demand at tent ion,  and therefore also more precis ion 
than Art ic le IX of  the Outer Space Treaty af forded wi th respect  to re levant obl igat ions of  
states.  The paper d iscussed some of  the main not ions requir ing fur ther def in i t ion f rom 
this perspect ive,  as wel l  as some other re levant documents on the issue of  
environmental  harm and outer space act iv i t ies.  
 (3)  The th i rd speaker was Dr. G. Laf ferrander ie ,  who presented his paper on "The 
Outer Space Treaty and the Internat ional  Organisat ions conduct ing Space Act iv i t ies".  
Dr.  Laf ferrander ie pointed out  that  implementat ion of  any legal  text  const i tutes the real  
"proof  of  the pudding",  and discussed especial ly  Art ic les VI  and XII I  of  the Outer Space 
Treaty f rom this perspect ive.  How to implement these central  Art ic les was not  foreseen 
by the texts themselves.  Thus,  for  example Art ic le XXII  of  the Liabi l i ty  Convent ion and 
Art ic le VI I  of  the Registrat ion Convent ion do not  provide any speci f ics as to what 
substance the respect ive declarat ions thereunder,  apply ing the part icular  legal  regime 
to an internat ional  organizat ion,  would require.  Speaker d iscussed the two ESA 
declarat ions as the f i rst  examples of  implementat ion in th is respect .  Also,  re lated issues 
wi th regard to Spacelab and the internat ional  space stat ion passed scrut iny.  
 (4)  Then, Mr. B.L.  Smith  (France) presented his paper ent i t led "Problems and 
Real i t ies in Apply ing the Provis ions of  the Outer Space Treaty to Inte l lectual  Property 
Issues",  a paper co-authored by Ms. E.  Mazzol i .  Mr.  Smith extensively d iscussed and 
cr i t ic ized the implementat ion which the US Space Bi l l  on inte l lectual  property r ights 
issues presented wi th regard to pert inent  provis ions of  the Outer Space Treaty.  I t  led,  
most speci f ical ly ,  to " f lags of  convenience" in outer space, and " forum shopping" for  
pr ivate space entrepreneurs.  In th is respect  he pointed at  the analogy presented by the 
case of  Sea Launch. Also,  the patent  c la im of  TRW, ef fect ively extending to a whole 
range of  orbi ts,  as protected by the US legal  system, was analyzed. Speaker concluded 
that ,  in order to prevent the Uni ted States f rom de facto uni lateral ly  def in ing the status 
of  complete areas of  outer  space, Europe should also extend inte l lectual  property r ights 
legis lat ion into space, so as ul t imately to force a measure of  harmonizat ion on the 
global  level .  
 A short  discussion  ensued. Prof.  C.Q. Chr isto l  (USA) found some useful  
suggest ions in Mr.  Smith 's presentat ion,  and wondered whether they might  be worthy of  
considerat ion by UNISPACE I I I .  He then asked whether Mr.  Smith considered that  
Art ic le VI  of  the Outer Space Treaty,  provid ing for  author izat ion and control ,  and 
v io lat ion of  the substant ive provis ions of  the Outer Space Treaty by TRW's patent  had 
ever impeded science,  to which the answer was "no".  Prof.  K.H. Böckst iegel  (Germany) 
wondered whether the Outer Space Treaty,  by presuming and even establ ishing the f ree 
use of  outer  space, had not  a l ready been v io lated as such by the Uni ted States '  
legis lat ive act ions,  to which Mr.  Smith answered wi th an emphat ic "yes".  Dr.  Doyle  
f inal ly  pointed at  the analogy -  to some extent  -  of  the patent  to ITU's al locat ion of  
certa in s lots and orbi ts to states,  which was however an al locat ion occurr ing at  the 
internat ional  level  by an intergovernmental  body wi th almost g lobal  membership.  
 (5)  The next  speaker,  Mr. D. O'Donnel l  (USA),  c la imed wi th regard to the Outer 
Space Treaty,  that  "This Treaty Needs a Lawsui t" ,  as the t i t le of  h is paper went.  He 
considered that  the recent Uni ted Nat ions Resolut ions on internat ional  benef i t  shar ing 
contained only some phi losophical  pr incip les ,  and must therefore have seemed a rather 
meagre implementat ion,  i f  not  indeed some sort  of  a betrayal ,  read v io lat ion,  of  the lof ty 
ideas behind Art ic le I  of  the Outer Space Treaty.  In regard of  the di f ferent  theor ies he 
saw ar is ing on benef i t  shar ing,  between ' the North '  and ' the South ' ,  he suggested a 



  

'Rule 23-c lass act ion'  under Uni ted States law as a possible legal  tool  for  ' the South '  to 
enforce a more just  interpretat ion of  that  c lause of  Art ic le I .  
 (6)  Dr.  Doyle  presented the paper of  the absent  Mr.  H.H. Almond  (USA),  on 
" Interact ion of  the Law of  Outer Space wi th Terrestr ia l  Law".  The paper d iscussed, f rom 
the aforement ioned perspect ive,  the appl icat ion problems as evident in the f ie lds of  
space debr is and space mi l i tar izat ion.  The author of  the paper for  instance wondered 
whether space law would st i l l  be adequate in the l ight  of  the fact  that states themselves 
would have to take any steps to d isarmament.  He proposed to ser iously regard a mix of  
pr ivate and publ ic  law regimes as a possib le means to amel iorate the disadvantages of  
the sovereignty which st i l l  remained in th is respect .  
 (7)  The seventh speaker was Prof.  I .H.P. Dieder iks-Verschoor  (The Nether lands),  
whose paper d iscussed "The Development of  Financing of  Spacecraf t" .  In second 
instance,  Prof .  Dieder iks-Verschoor considered that  "The Development of  Spacecraf t  
F inancing and Cooperat ion" would have been a bet ter  t i t le ,  as the major aspect  of  the 
developments discerned was the growing measure of  internat ional  cooperat ion.  Whereas 
the f i rs t  f inancial  arrangements regarding space act iv i t ies had been matters of  purely 
nat ional  concern (NASA and the Soviet  government) ,  f rom 1973 onwards (NASA-ESRO 
cooperat ion,  wi th "no exchange of  funds")  the f inancing of  space operat ions became a 
matter  for  internat ional  agreements also.  Speaker speci f ical ly  d iscussed f rom this point  
of  v iew the ESA Convent ion wi th i ts  system of  mandatory and opt ional  programmes, the 
internat ional  space stat ion project ,  and internat ional  satel l i te organizat ions such as 
INTELSAT, INMARSAT, ARABSAT and EUTELSAT. Final ly ,  she deal t  wi th the f inancing 
scheme of  ITU as a topic present ly under d iscussion.  
 (8)  Af ter  the break,  a special  paper was presented by Mr. A.  Debus  (France),  co-
authored by f ive other authors,  on the "Mars 96 Planetary Protect ion Program and 
Implementat ions for  Mars Environment Preservat ion".  In th is technical  paper,  coupled 
wi th a number of  very i l lustrat ive s l ides,  f i rs t ly  an overview was given of  the history of  
Mars '  p lanetary protect ion as an issue.  A new recommendat ion by COSPAR on the 
matter  was discussed. The Mars 96 Mission Planetary Protect ion Program was then 
discussed extensively,  for  example regarding the al lowable standards of  
decontaminat ion and decontaminat ion methods for  the var ious instruments involved.  
Final ly ,  the cooperat ion aspects as between Russia and France, the two states 
part ic ipat ing in th is programme, were highl ighted as a pract ical  example of  cooperat ion 
in outer space matters.  
 Dr. L. I .  Tennen  (USA) asked the author whether the mission involved l i fe 
protect ion exper iments on board,  to which Mr.  Debus answered "no",  inter  a l ia because 
the decontaminat ion required resul ted (hopeful ly ! )  in an environment impossible for  
sustain ing any l i fe.  
 (9)  Mr. Y.  Hashimoto  (Japan) then presented his paper on "The Legal i ty  of  
Mi l i tary Observat ion f rom Outer Space".  He discussed the quest ion of  reconnaissance 
satel l i tes,  and their  legal i ty ,  f rom the 1950's onwards,  and pointed out  that  Art ic le IV of  
the Outer Space Treaty real ly  represented the only mi l i tary provis ion regarding the use 
of  outer  space. He made the compar ison in th is regard between the f reedom of  the high 
seas and the f reedom of  outer  space, and came to the unequivocal  conclusion that  
reconnaissance operat ions undertaken in outer  space were perfect ly  legal .  Speaker then 
deal t  wi th the ISMA project ,  as const i tut ing an ef for t  to combine the pr incip les of  
peaceful  use,  to the extent  re levant for  outer  space, and internat ional  cooperat ion.  He 
concluded by point ing at  the need to act ivate the UN system for  ensur ing peace wi th in 



  

the f ramework of  the UN Resolut ion on remote sensing,  in order to draw maximum 
benef i ts  f rom space reconnaissance. 
 With regard to th is paper,  Prof.  G. Gal  (Hungary)  general ly  agreed wi th the 
observat ion that  mi l i tary reconnaissance has been al lowed, and pointed inter  a l ia to the 
ABM Treaty in th is respect .  He then, however ,  asked to what extent  such a bi lateral  
t reaty could legal ize as such the mi l i tary act iv i t ies under considerat ion.  Also,  he 
wondered to what extent  the provis ion by a th i rd state of  important  data to one i f  the 
part ies in an armed conf l ic t  could be considered legal  or  i l legal .  Mr.  Hashimoto  repl ied 
f i rst ly  that  b i lateral  agreements,  whi le as such of  course not  b inding upon th i rd states,  
could considerably contr ibute to the establ ishment of  re levant customary law, 
part icular ly i f  i t  involved the two most important  states f rom the perspect ive of  g lobal  
mi l i tary power and any global  t reaty on the subject  was absent.  Secondly,  he pointed 
out  that  the non-discr iminat ion-requirement made one-sided provis ion of  reconnaissance 
data in an armed conf l ic t  i l legal .  
 (10) As the tenth speaker,  Mr. E.  Brooks  (USA) deal t  wi th the "Dangers f rom 
Asteroids and Comets:  Relevance of  Internat ional  Law and the Space Treat ies".  Mr.  
Brooks extensively deal t  wi th the var ious categor ies of  asteroids and comets,  and 
essent ia l ly  concluded that  they had two important  legal  aspects:  that  of  detect ion of  
these heavenly bodies,  and that  of  def lect ion.  He then deal t  wi th the var ious t reat ies 
and other documents regarding space, analyzing each of  them as to their  re levance on 
these two legal  aspects.  Thus,  for  example the Outer Space Treaty and the Moon 
Agreement,  but  a lso the Nuclear Test  Ban Treaty and the Environmental  Modi f icat ion 
Treaty passed scrut iny.  
 (11) Next ,  Prof .  A.  Kerrest  (France) deal t  wi th "Launching Spacecraf t  f rom the 
Sea and the Outer Space Treaty:  the Sea Launch Project" .  He explained the double 
advantage of  Sea Launch: physical ly  launching f rom (c lose to)  the equator,  and the use 
of  cheap launch technology and hardware coming f rom the former Soviet  Union.  Then he 
focused on the legal  aspects,  especial ly  those regarding l iabi l i ty .  A very i l lustrat ive 
s l ide enumerated al l  the states one way or another involved in the project .  Discussing 
the l iabi l i ty  regime as provided by outer space law, he came to the conclusion that  the 
not ion of  ' terr i tory ' ,  as used for  the launch, presented " the lock on the system";  once 
th is lock is  open, problems abound. Speaker a lso short ly  d iscussed the var ious 
proposals to amend or change the present l iabi l i ty  system, as inter  a l ia fo l lowing f rom 
such projects of  Sea Launch and the possib le inadequacy of  the present space law 
l iabi l i ty  regime to deal  wi th them. 
 The paper ra ised an interest ing and heated discussion.  Mr. W. Wir in  (USA) 
proposed to have the s l ide showing the l is t  of  states involved in Sea Launched again on 
the overhead projector ,  and then to ask the audience to 'vote '  of f -hand, at  each 
part icular  state,  whether the involvement of  that  state in Sea Launch would suf f ice for  
qual i fy ing i t  as a launching state for  cases of  damage ar is ing as a consequence of  Sea 
Launch operat ions.  This was done, and i f  the ensuing 'vote '  d id one th ing,  i t  was 
conf i rming that  amongst space lawyers l i t t le  agreement exists so far  on the precise 
scope of  the term ' launching state '  for  l iabi l i ty  purposes.  Prof.  Chr is to l  asked what the 
legal  re levance of  Long Beach being the 'home-port '  of  the Sea Launch venture would 
be,  to which Prof.  Kerrest  answered that  i t  would be the f lag of  ship and launch plat form 
which would count under internat ional  law. Yet,  the 'vote '  just  taken conf i rmed that  
nevertheless even th is form of  involvement was interpreted by some to make ( in th is 
case) the Uni ted States a ' launching state ' .  



  

 (12) The last  speaker was Prof.  P.B. Larsen  (USA),  who discussed "Legal  Issues 
in Augmentat ion of  Global  Navigat ion Satel l i te Systems (GNSS)".  Whi le h is remarks 
were largely re levant a lso to other GNSS systems (most prominent ly of  course 
GLONASS),  he deal t  in f i rst  instance wi th GPS. He considered that  nei ther the Standard 
Precis ioning Service (SPS) nor the Precise Posi t ioning Service (PPS) suf f ice in terms of  
accuracy for  the intended purposes of  e.g.  precis ion ai rcraf t  landing.  Thus,  local  or  
regional  augmentat ion systems were required.  From this perspect ive,  he then discussed 
the American WAAS and marine systems, the EGNOS system in Europe, and the 
Japanese augmentat ion system. He f inal ly  put  these systems in the perspect ive of  the 
Outer Space Treaty,  and in part icular  the l iabi l i ty  regime as i t  had ar isen in space law. 
 Comment ing on th is paper,  Dr. E.  Gal loway  (USA) wondered whether the ITU (or  
another g lobal  inst i tut ion s imi lar  to i t )  would not  present the best  opt ion for  arr iv ing at  a 
coherent  internat ional  legal  regime for  these operat ions.  Prof.  Larsen  agreed that  ITU 
had some role to p lay,  but  considered the analogy wi th remote sensing as deal t  wi th at  
the internat ional  level  more adequate.  Dr.  Gal loway rei terated,  that  one overarching 
internat ional  author i ty  wi th the necessary expert ise would be required to real ize an 
internat ional ly  workable environment for  future GNSS. In addi t ion,  Mr. Kinnel l  of  
INMARSAT pointed out  that  legal  issues regarding ei ther the use of  EGNOS, or WAAS, 
or  both,  were al ready being discussed wi thin INMARSAT amongst other fora.  Final ly ,  Mr. 
F.G. von der Dunk  answered the quest ion of  Dr.  Gal loway in some more detai l ,  by 
point ing out  that  wi th in the mult ip le d iscussions being present ly undertaken on the 
operat ional  GNSS systems and the augmentat ion systems, as wel l  as on future systems 
and a coherent  g lobal  regime therefore,  a prominent topic was that of  establ ishing a 
separate global  GNSS Agency which should guarantee a just  and workable balance 
between the var ious interests involved.  
 
SESSION 4 
THE FUTURE APPLICATIONS OF THE OUTER SPACE TREATY  
Rapporteur:  Dr.  O. Ribbel ink  (Nether lands) 
 The last  session was chaired by Prof .  K.-H. Bockst iegel .  Almost f i f teen papers on 
a wide var iety of  topics were presented.  As far  as feasib le,  the papers were scheduled 
according to subject  matter ,  so as to create some consistency throughout the session.  
 (1)  Dr.  L.  Perek  (Czech Republ ic) ,  “Outer Space Treaty in Perspect ive”.  Dr.  Perek 
gave an out l ine of  a needed Agreement on Space Debr is.  At  the t ime of  the conclusion 
of  the OST i t  was taci t ly  assumed that  ( then st i l l  few) space debr is would disappear in 
outer  space, and concern deal t  more wi th possib le contaminat ion of  the environment by 
extraterrestr ia l  matter  (cf .  ar t . IX OST).  The new agreement should take into account:  
1s t :  the existence of  space debr is (95% of  a l l  objects in space);  2n d :  cr i ter ia to determine 
whether an object  is  debr is or  not  -  there exists no problem with f ragments or  detached 
parts,  but  wi th inact ive but  st i l l  orbi t ing satel l i tes;  3 r d :  the status of  space debr is and the 
l iabi l i ty  of  the or ig inal  owner;  4 t h :  the di f ference between space object  and space debr is;  
5 t h :  the legal  status of  those who dispose of  orbi t ing non-manoeuvrable debr is,  and the 
legal isat ion of  such act iv i t ies.  The new Agreement,  however,  should not  re-open the 
OST. 
 (2)  Mr. M. Wi l l iamson  (UK),  “Protect ion of  the Space Environment under the Outer 
Space Treaty” .  Dr.  Wi l l iamson addressed the need for  good arrangements for  the 
protect ion of  the planetary bodies (e.g.  Moon and Mars) f rom debr is which wi l l  inevi tably 
resul t  f rom future development and exploi tat ion.  This topic could very wel l  become just  



  

as important  as orbi ta l  debr is is  today.  Since the OST in i ts  present form does not  
provide for  adequate protect ion,  and the development of  the Moon and Mars is  expected 
to begin in the 21s t  Century,  we would be wel l  advised not  to wai t  too long wi th the 
discussion of  an adequate instrument.   
 (3)  Prof.  G. Catalano Sgrosso  ( I ta ly) ,  “Must the special  typology of  aerospace 
planes lead to the supplementat ion of  the ru les of  the Outer Space Treaty?”.  After 
d iscussing di f ferent  types of  Aerospace planes and theor ies,  Prof .  Catalano Sgrosso 
concludes that  the funct ional is t  approach is the most sui table.  Nevertheless,  some 
measures are necessary in order to solve the conf l ic t ing s i tuat ions in which the 
aerospace plane could f ind i tsel f ,  e.g.  wi th regard to the passage through the ai r  space 
of  th i rd States,  the ident i f icat ion of  the launching State,  the crew statute,  and the 
regime of  l iabi l i ty .  However,  the amount of  t ime needed for  the adaptat ion of  exist ing 
legal  instruments or  the creat ion of  a new instrument would be excessive.  Also,  s ince 
States do not  wish to give up their  exclusive competence and in order not  to s low down 
their  space act iv i t ies,  i t  is  to be expected that  States wi l l  prefer  to regulate through 
means of  speci f ic  ad hoc  agreements.  
 (4)  Mr. C.H. Rebel lon Betancourt  (Colombia),  “The Treaty of  ‘67 in Front  of  21s t  
Century” .  (no paper g iven to Rapporteur) .  The author held that  the OST should be 
amended and supplemented,  and that  the concepts “Envoys of  mankind” and “Common 
her i tage of  mankind” need to be developed fur ther.  
 (5)  Dr.  N. Goldman & Dr.  D.J.  O’Donnel l  (USA ) ,  “Revis i t ing the Outer Space 
Treaty:  A re-examinat ion of  the Sovereignty-Jur isdict ion Compromise” (short  summary 
presented by Jer i  Mercer-Fike,  Uni ted Societ ies in Space, USA).  The OST, al though 
deal ing wi th many topics,  neglects the concept of  jur isdict ion,  whi le the day when we 
l ive and work in outer  space is nearby.  A choice should be made between the two 
related components in the sovereignty- jur isdic t ion compromise in the OST: ei ther l imi ted 
sovereignty (non-appropr iat ion) or  u l t imate sovereignty of  humankind (province of  
mankind /  common her i tage of  mankind).  For the f i rst  opt ion the Nat ive American 
analogy might  of fer  some guidance, whi le for  the second the concept of  the Trust  
Terr i tory might  f ind appl icat ions.  
 (6)  Dr. D.J.  O’Donnel l  & Dr.  N.  Goldman  (USA),  “Astro Law as Lex Communis 
Special is“ .  The authors proposed to extend the exist ing Corpus Iur is  Spat ia l is  wi th a 
common law in space: Lex Communis Spat ia l is ,  or  as he cal led i t :  Astro Law. This wi l l  
be necessary to regulate the everyday behaviour of  people in space, which today is not  
addressed by the exist ing t reat ies.  
 (7)  Prof.  T.  Kosuge  (Japan),  “Commercia l izat ion of  Space Act iv i t ies and 
Appl icat ions of  the Space Treaty … Geostat ionary Orbi t  and Frequency Spectrum”.  Prof .  
Kosuge spoke about the need to opt imize the use of  the orbi ta l  space and f requency 
spectrum for  the fur ther development of  commercia l  satel l i te communicat ions and 
broadcast ing serv ices.  Domest ic management could implement more ef f ic ient ,  ef fect ive 
and economical  use of  the l imi ted natural  resources.  The Austral ian exper ience ( the 
auct ioning of  spectrum l icenses) could serve as one example of  a market-or iented 
approach in deal ing wi th the chal lenges posed in  the search for  ways to opt imize the 
use of  these resources.  
 (8)  Prof.  M. Andem  (Fin land),  “ Implementat ion of  Art ic le IV of  the Outer Space 
Treaty of  1967 Dur ing the 21s t  Century”  (no paper d ist r ibuted).  Prof .  Andem stressed the 
need for  peaceful  uses of  Outer Space, especial ly  wi th regard to future generat ions.  



  

Now that  the Cold War had ended, t ime had come for  a new understanding,  and possib ly 
a new meaning,  of  the concept of  peace.  
 (9)  Ms. K.  Cramer  (USA),  “The Lunar User ’s Union -  An Organizat ion to Grant  
Land Use Rights on the Moon in Accordance wi th the Outer Space Treaty” .  Ms Cramer 
spoke about the need to devise some form of  regulat ion for  the use of  the surface of  the 
Moon, s ince not  a l l  of  the expected act iv i t ies wi l l  be compat ib le.  A “Lunar Users Union”,  
modeled af ter  the ITU, could deal  wi th lunar terr i tory and grant  r ights for  speci f ied 
act iv i t ies in speci f ied areas,  to insure non- inter ference.  Scarce resources would be 
al located wi thout grant ing ownership,  thus staying wi th in the bounds of  the OST.  
 (10) Dr. J.  Monserrat  Fi lho  (Brazi l ) ,  “Total  Mi l i tar izat ion of  Space and Space Law” 
(new t i t le) .  Speaker warned about recent at tempts to step up the mi l i tar izat ion of  Outer 
Space. Especial ly  in the USA, based on the theory that  “non-aggressive” equals 
“peaceful” ,  there is  much discussion about the need to control  space. I t  is  remarkable 
that  now, in the new post-Cold War real i ty ,  g lobal  d isarmament advances as never 
before,  but  there has been no legal  advance wi th regard to c losing Outer Space to the 
arms race.  One of  the f i rs t  tasks,  both urgent and logical ,  wi l l  be to update Art . IV OST, 
which now st i l l  permits p lacement of  arms in outer  space, (wi th except ion of  nuclear and 
mass destruct ion weapons).  The histor ic  mission is  to c lose the sky for  the arms race 
forever.  
 (11) Mr. W. N. White Jr .  (USA),  “Real  Property Rights in Outer Space”.  Mr.  White 
proposed a regime of  real  property r ights which would provide an element of  legal  
certa inty and incent ive for  pr ivate ventures into outer space. Exist ing internat ional  
space law permits l imi ted,  funct ional  property r ights,  which wi l l  permit  f ree access to a l l  
areas of  outer  space and the celest ia l  bodies,  because these r ights do not  necessi tate 
terr i tor ia l  appropr iat ion cq.  nat ional  c la ims of  sovereignty.  The regime, which wi l l  be 
easy to implement,  would be legal  under both common law and c iv i l  law theor ies of  
property,  and under Art ic les I I  and VII I  OST. 
 (12) Prof.  F.  Lyal l  (UK),  “Telecommunicat ions and the Outer Space Treaty” .  Prof .  
Lyal l  s t ressed that  a l though te lecommunicat ions have been recognized,  f rom the very 
beginning,  as a very important  use of  outer  space, the subject  has been remarkably 
absent in space law, except for  some of  the very ear ly UN Resolut ions and the ITU. 
There is  e.g.  no speci f ic  ment ion in the 1963 Pr incip les nor in the 1967 OST. However,  
there are some worr ies wi th regard to the present f i rs t -come-f i rst -served system, the 
abuse of  (Tonga) and non-compl iance wi th ( Indonesia,  China) Procedures,  phantom 
satel l i tes (not i f icat ions of  systems in embryonic state) ,  lack of  supervis ion,  the 
pressures towards pr ivat izat ion and compet i t ion (e.g.  the deregulat ion-mania in the EC).  
The goal  of  g lobal  non-discr iminatory te lecommunicat ions serv ices may be lost ,  and 
“publ ic  ut i l i ty”  serv ices may be in danger.  This does not  necessar i ly  mean that  an 
amendment of  the OST is the answer,  s ince al l  these problems concern implementat ion 
by states of  internat ional  agreements.  
 (13) Dr. L.F.  Mart inez  (USA),  “Space Telecommunicat ions and the Internet :  
impl icat ions for  the Outer Space Treaty” .  Internet  developments (esp.  GMPCS systems) 
wi l l ,  according to dr  Mart inez,  chal lenge Art .VI  OST and i ts  focus on state author izat ion 
and supervis ion.  The shi f t  f rom analog to dig i ta l  technology wi l l  mean a shi f t  of  control  
f rom the network operator  to the user;  together wi th the shi f t  to commercia l ized 
informat ion markets th is wi l l  mean an end to government (PTT) monopol ies;  Also,  
t radi t ional  governmental  jur isdict ional  boundar ies wi l l  b lur  as a consequence of  the 
evolut ion f rom circui t -based regulat ion to serv ice-based regulat ion;  th is wi l l  have 



  

consequences for  t radi t ional  v iews on intervent ion,  s ince i t  wi l l  become increasingly 
d i f f icul t  to separate mi l i tary and c iv i l ian networks.  The technological ,  economic and 
secur i ty  boundar ies of  state jur isdict ion on which he OST is premised may no longer 
exist .  
 (14) Dr. M. Hoskova  (Czech Republ ic) ,  “Outer Space Treaty as a f ramework for  
the regulat ion of  space debr is” .  Dr.  Hoskova stated that  the OST and the Liabi l i ty  
Convent ion do not  provide suf f ic ient  basis to ef fect ively cope wi th space debr is,  s ince 
space debr is appear to be interpreted as a sub-category of  space-objects or  as their  
component parts,  which has consequences for  the ownership of  space debr is.  This may 
not  pose a problem for  re lat ively large objects the state of  registry of  which can be 
easi ly  ident i f ied,  but  i t  does for  smal ler  part ic les.  The lat ter  should de lege ferenda  be 
excluded f rom the protect ion of  ownership so that  they can be removed wi thout consent 
of  the owner.  In order not  to depr ive a state f rom compensat ion for  damage from the 
lat ter ,  the creat ion of  a special  fund seems appropr iate,  the precise legal  formulat ion of  
which would represent a construct ive approach and contr ibute to the regulat ion of  the 
legal  consequences of  damages occur ing in outer  space. 
 In the discussions ,  Prof.  S.  Gorove  (USA) asked whether the def in i t ion of  (aero-)  
space-object  ( in part icular  wi th regard to the Aerospace plane) wi l l  remain an issue for  
d iscussion wi th in the Legal  Sub-Commit tee of  UNCOPUOS. Dr.  Schrogl  answered that  
th is topic,  which had been put  forward by the SU, mainly in v iew of  speci f ic  quest ions 
regarding the Buran-project  and the necessi ty to approach the landing s i te through the 
ai rspace of  th i rd states,  has been discussed wi th in the f ramework of  the del imi tat ion-
i tem. Several  delegat ions were of  the opinion that  no special  passage r ight  should be 
created for  such aerospace-objects.  Al though the Buran project  has been terminated,  
the topic is  l ikely to remain under d iscussion,  i f  only because in UNCOPUOS-pract ice 
the removal  of  topics is  much more di f f icul t  than the addi t ion of  new topics.  Judge V. 
Vereshchet in  ( ICJ/Russia)  later  st ipulated that  the or ig inal  proposal  d id not  only re late 
to the Buran-project ,  but  to var ious other  p lanned systems as wel l .  Also,  he added, the 
Buran project  is  not  dead, i t  just  does not  exist  anymore,  and other projects are under 
way. 
 Prof.  C.  Chr isto l  asked Dr.  Perek’s opin ion on the issue of  space objects which 
had become debr is and the procedure which had to be fo l lowed to determine as such, 
and, what to do wi th these objects that  were no longer space objects.  Dr. L.  Perek  
answered that  f ragments should be separated f rom objects.  This however,  poses no 
major problem. Much can be done through the use of  t racking systems, as there are 
technical  ways to determine whether one deals wi th a f ragment or  an ent i re object .  The 
bigger problem is to determine which satel l i tes have ceased to be act ive.  In fact ,  th is is  
a quest ion to which only the owner knows the answer.  This wi l l  have to be solved 
through means of  the Registrat ion Convent ion.  Dr.  Perek had noted the di f ference 
between his approach and the approach suggested by dr .  Hoskova, which he at t r ibuted 
to di f ferent  points of  departure.  He suggested they work together in order to t ry to reach 
a common posi t ion.   
 Mr White Jr .  asked Ms. Cramer whether mater ia ls to be found on the surface of  
the Moon were evenly d istr ibuted or concentrated in certa in speci f ic  areas only,  s ince 
th is could be of  re levance to the issue of  property r ights.  Ms.  Cramer  answered that  the 
most re levant mater ia l ,  Hel ium 3,  is  evenly distr ibuted over the surface of  the Moon. 
 The last  quest ion was f rom Mr F. Smith  (UK) who had not iced that  the discussion 
on property r ights most ly concerned the Moon, and he wondered what the s i tuat ion was 



  

with respect  to asteroids.  Ms. Cramer  repl ied that  there has been ment ion of  p lans to 
c la im passing asteroids wi th the prospect  of  their  exploi tat ion.  
 
 
Hereaf ter ,  the 40th Col loquium was c losed and the President thanked al l  those who 
contr ibuted to i t  and invi ted al l  to the 41st  Col loquium in Melbourne.*  
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